
Contested Power in the Era of Constitutional
Courts: Cambridge Studies in Constitutional
Law
The rise of constitutional courts has been one of the most significant
developments in the field of law and politics in recent decades.
Constitutional courts are courts that have the power to review the
constitutionality of laws and government actions. This power gives them a
unique role in the constitutional order, as they are able to check the power
of the other branches of government and to ensure that the government
acts in accordance with the constitution.
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The rise of constitutional courts has had a profound impact on the balance
of power between the different branches of government. In many countries,
constitutional courts have become the most powerful institution in the state,
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and they have significantly constrained the ability of the other branches of
government to act without their approval. This shift in the balance of power
has led to a number of challenges to traditional understandings of power
and its exercise.

One of the most significant challenges to traditional understandings of
power is the fact that constitutional courts are not elected by the people.
This means that they are not directly accountable to the people, and they
can therefore act in ways that are not in the best interests of the people.
This lack of accountability is a potential threat to democracy, as it can lead
to constitutional courts becoming unaccountable and unresponsive to the
needs of the people.

Another challenge to traditional understandings of power is the fact that
constitutional courts are often unelected and unrepresentative. This means
that they are not necessarily representative of the diversity of society, and
they can therefore make decisions that are not in the best interests of all
citizens. This lack of representativeness is a potential threat to the rule of
law, as it can lead to constitutional courts making decisions that are not
based on the law but on their own personal beliefs and values.

The rise of constitutional courts is a significant challenge to traditional
understandings of power and its exercise. Constitutional courts have the
power to check the power of the other branches of government, and they
can therefore play a significant role in shaping the balance of power in
society. However, the fact that constitutional courts are not elected by the
people and are often unelected and unrepresentative poses a potential
threat to democracy and the rule of law.



In order to address these challenges, it is important to ensure that
constitutional courts are accountable to the people and that they are
representative of the diversity of society. This can be done through a
number of mechanisms, such as requiring constitutional courts to be
elected by the people or by requiring them to be appointed by a diverse
and representative body. It is also important to ensure that constitutional
courts are subject to judicial review, so that their decisions can be
challenged in court if they are found to be unconstitutional.

By taking these steps, we can help to ensure that constitutional courts are
accountable to the people and that they are representative of the diversity
of society. This will help to protect democracy and the rule of law, and it will
ensure that constitutional courts continue to play a positive role in shaping
the balance of power in society.

Case Studies

The following case studies illustrate the different ways in which
constitutional courts have shaped the balance of power in different
countries around the world.

Marbury v. Madison (1803): In this landmark case, the Supreme Court
of the United States established the principle of judicial review. This
principle gives the Supreme Court the power to declare laws
unconstitutional, and it has significantly constrained the ability of the
other branches of government to act without the Court's approval.

Brown v. Board of Education (1954): In this case, the Supreme Court
of the United States ruled that racial segregation of public schools was
unconstitutional. This decision was a major victory for the civil rights



movement, and it helped to pave the way for the desegregation of
public schools in the United States.

Obergefell v. Hodges (2015): In this case, the Supreme Court of the
United States ruled that same-sex couples have the right to marry.
This decision was a major victory for the LGBT rights movement, and it
helped to pave the way for the legalization of same-sex marriage in the
United States.

These case studies illustrate the different ways in which constitutional
courts can shape the balance of power in society. Constitutional courts can
check the power of the other branches of government, they can protect the
rights of minorities, and they can promote social change. As the power of
constitutional courts continues to grow, it is important to ensure that they
are accountable to the people and that they are representative of the
diversity of society. This will help to protect democracy and the rule of law,
and it will ensure that constitutional courts continue to play a positive role in
shaping the balance of power in society.

The rise of constitutional courts is a significant challenge to traditional
understandings of power and its exercise. Constitutional courts have the
power to check the power of the other branches of government, and they
can therefore play a significant role in shaping the balance of power in
society. However, the fact that constitutional courts are not elected by the
people and are often unelected and unrepresentative poses a potential
threat to democracy and the rule of law.

In order to address these challenges, it is important to ensure that
constitutional courts are accountable to the people and that they are
representative of the diversity of society. This can be done through a



number of mechanisms, such as requiring constitutional courts to be
elected by the people or by requiring them to be appointed by a diverse
and representative body. It is also important to ensure that constitutional
courts are subject to judicial review, so that their decisions can be
challenged in court if they are found to be unconstitutional.

By taking these steps, we can help to ensure that constitutional courts are
accountable to the people and that they are representative of the diversity
of society. This will help to protect democracy and the rule of law, and it will
ensure that constitutional courts continue to play a positive role in shaping
the balance of power in society.
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